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=) BOARD OF EDUCATION
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Meeting Date: August 4, 2011

Subject: Award of Contract for Procurement and Installation of Lower Emission
School Bus Retrofit Devices

Information Item Only

Approval on Consent Agenda

Conference (for discussion only)

Conference/First Reading (Action Anticipated: )
Conference/Action

Action

Public Hearing

I

Learning Support Unit/Department: Administrative Services

Recommendation: Approve contract with Emissions Retrofit Group, Inc.

Background: The Lower Emission School Bus Program (LESBP) was established in 2000
and is administered by the Sacramento Metropolitan Air Quality Management District
(SMAQMD) as a grant program to equip public school buses with retrofit devices using
particulate traps. Air pollution from diesel vehicles has particular health implications for
children. The primary goal of the LESBP is to reduce school children’s exposure to cancer-
causing and smog-forming pollution by encouraging the use of emission control retrofit
devices on school buses.

At the January 15, 2009 Board Meeting, Resolution #2546 was approved authorizing the
Superintendent or designee to apply for funding and execute the grant agreement(s) under
this program. In its application, the district was required to designate a qualified vendor for
the filters (particulate traps). The district designated Emissions Retrofit Group Inc., as the
proposed vendor for the particulate traps. The district’s grant application was recently
approved for an award of $504,248 for the particulate traps. Staff has been notified that
SMAQMD will not permit the district to contract with a vendor other than those designated in
the grant application.

Normally, the Public Contract Code would require that a contract for this work be
competitively bid. However, relevant case law provides that competitive bidding is not
required: (1) where bids work an incongruity and are unavailing as affecting the final price,
(2) where competitive proposals do not produce any advantage for the public, or (3) where it
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is practically impossible to obtain what is required through a competitive bid (Graydon v.
Pasadena Redevelopment Agency (1980) 104 Cal.App,3d 631.)

The district’s circumstances support application of this exception. Prohibiting the district from
contracting with Emissions Retrofit Group, Inc. would be incongruous with the public policy
requiring competitive bidding, and would result in a loss of grant eligibility and cancellation of
the project.

Financial Considerations: Potential loss of $504,248.

Documents Attached:

1. Air Quality Management District Notification
2. Proposal from Emissions Retrofit Group

Estimated Time: N/A
Submitted by: Patricia A. Hagemeyer, Chief Business Officer
Approved by: Jonathan P. Raymond, Superintendent
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VET-09-0062 (E)

Chuck Emst

Sacramento City Unified School District
5735 47th Avenue

Sacramento, CA 95824-4704

Dear Chuck Emst,

Thank you for participating in the Lower-Emission School Bus Program. You may now order and

purchase the new equipment and begin installation of the new equipment identified in Agreement
- # VET-09-0062.

| have enclosed one original executed Agreement (# VET-09-0062) befween Sacr. to City Unified
School District and the Sacramento Air Quality Management District (SMAQMD).
throughout the term of your contract as you may need to refer fo it from time to time to ensure

you are meeting the program guidelines and requirements.

Before completion of the project, please complete the following steps and prov;de the necessary
paperwork for each school bus.

(1) Notify me when the diesel exhaust retrofit identified in Exhibit B of the Agreement has been
nstalled and the school bus has been mspected by the California Highway Patrol (CHP).

(2) Provide a copy of certificate of liability insurance with a minimum of $1,000,000 coverage with
SMAQOMD named as an additional insured and loss payee.

(3) Provide a copy of your final purchase invoice for the equipment.

(4) A payment request document will be sent to you fo from the SMAQMD after the retrofitted bus
has been inspected by the CHP and SMAQMD staff. Please have the authorized signatory sign
and return the payment request document to ensure payment.

Thank you for helping to clean the air in your air district region and please don't hesitate fo contact me at
{916) 874-4889 with any questions.

Sinoereiy,
Hef S %

Heather Taylor
Air Quality Engineer
Lower-Emission School Bus Program

777 12" Street, 3® Floor * Sacramento, CA 95814-1908
916/874-4800 * 916/874-1839 fax
www.airquality.org
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Agreement Number VET-09-0062

SACRAMENTO METROPOLITAN AIR QUALITY MANAGEMENT DISTRICT
LOWER-EMISSION SCHOOL BUS PROGRAM — EXHAUST RETROFIT AGREEMENT

This Agreement (Agreement) is between the Sacramento Metropolitan Air Quality Management District
{SMAQMD), a California local public agency and Sacramento City Unified School District (Participant).

1.1,

1.2.

1.3.

1.4,

1.5,

1.6.

1.7

1.8

1.0. Recitals

The SMAQMD is part of the Federal Sacramento Ozone Nonattainment Area (SFNA or Nonattainment
Area). {A map of the Nonattainment Area is included in Exhibit A) Ozone is formed by the interaction of
Mitrogen Oxides (NOx) and other precursor polfutants. The majority of NOx in the Sacramento
Nonattainment Area is generated by vehicles, including heavy-duty vehicles and engines.

The SMAQMD is the local agency within the boundaries of Sacramento County with the primary
responsibllity for the development, implementation, menitoring, and enforcement of air pollution confrol
strategles, clean fue! programs, and motor vehicle use reduction measures under Heatth and Safety
Code Section 40961.

The SMAQMD is authorized by Health and Safety Code Sections 41062(a) and 41082 to implement
programs to reduce transporiation emissions, mcludmg programs to encourage the use of alfernative

- fuels and low-emission vehmles

Through a series of SMAQMD Board of Directors actions beginning in 1996, the SMAQMD adopted the
Heavy-Duty Low Emission Vehidé Incentive Program (HDLEV Program), and authorized the Alr
Pollution Control Officer, in consultation with the SMAQMD Counsel, to make revisions to the Program

“from time to time. The HDLEV Program incorporates the Lower-Emission School Bus Program

{LESBF). Both the HDLEV Program and LESBP are incorporated by reference into this Agreement and
will be referred to collectively as the “Program.”

The LESBP was established by the CARB in 2000 as a grant program to fund the purchase of new .
schaol buses fo replace old, high-poliuting public school buses,; and to equip in-use diesel public school
buses with retrofit devices. The primary goal of this program Is to reduce school children’s exposure to
both cancer-eausing and smog-forming polilution. The replacement of old, high-emitting public school
buses and the addition of diesel particulate filters (DPF), also known as retroﬁt devices, significantly
reduce both NOx and toxic particulate matter emissions, thereby, reducing school children’s exposure fo
diesel-related poliution.

The California Air Resources Board {CARB) has defined particulate matter (PM) from diesel-fueled
vehicles and sngines as a toxic air contaminant. CARB and alr districts recognize that PM emissions
from diesel-fueled engines and vehicles are a serious public health concern, and that PM poses an
increased risk to school age children because chlidren are more susceptible to PM's harmful health
effects.

in November 2008, Proposition 18, the Highway Safely, Traffic Reduction, Air Quality, and Port Security
Bond Act of 2006 was approved. Proposition 1B provides $200 million for school bus refrofit and
replacement to reduce air pollution and to reduce children’s exposure to diesel exhaust, and enabling
Legislation, Senate Bill 88 (Stats 2007 Ch 181), prescribes the funding criteria and other requirements
for the expenditure of the Proposition 18 funds, while Governor Schwarzenegger's Executive Order S-
02-07 {EO S-02-07) contains further directives to ensure robust fund accountability and program
oversight.

On March 27, 2008, the California Air Resources Board issued their Lower-Emiission Schoo! Bus
Program Guidelines. The LESBP allows larger air districts to administer the program on behalf of
neighboring air districts.

Lower-Emission School Bus Program — Exhaust Retrofit Participant Agreement v. 1.3 412712011
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19 SMAQMD Resclution No. 2008-031 authorized the Air Pollution Control Officer (APCQ), in consultation
with the SMAQMD Counsel, to implement the LESBP in Sacramento and administer the Program for
other, smaller air districts in California.

1.10  Under LESBP, the SMAQMD will provide financial incentives for the installation of CARB Verified Level
3 plus (+) diesel particulate filter (DPF) on public school buses that operate in the Stale of California
andfor provide financial incentives for the DPF maintenance and DPF electrical infrastructure, if
necessary. The SMAQMD will pravide financial incentives to public school district bus fleet owners that
meet the criteria defined in the adopted 2008 LESBP Guidelines, adopted on March 27, 2008 and
subsequent LESBF Guideline Advisories valid at the time of contract execution. The criteria must also
comply with the mast recent motor vehicle federal safely standards, and if applicable, the joint funding
source requ:rements

1.11  This Adreement will help fund the installation of CARB Venﬂed Level 3+ diesel particulate filter on public
school buses to significantly reduce taxic particulate matter emissions, thereby, reducing schoo!
children’s exposure to diesel-related pollution.

1.12  Participant understands that the purpose of the Program, and this Agreement, is to help SMAQMD
achieve clean air standards as required by state and federal law.

1.13  Participant wishes fo participate in the Program by using Propesition 1B LESBP funds in the. purchase
of CARB verified Level 3+ DPF that meet CARB's emission criteria as defined in the 2008 Lower-
Emission School Bus Program Guldelines and subsequent LESBP Guidsline Advisorles valid at the time
of contract execution,

1.14  The parties specifically recognize that CARB, the United States Environmental Protection Agency
(EPA), the United States Department of Energy (DOE), or Funding Pariner{s), as applicable, or their
‘designees, are third-party beneficiaries to this Agreement and have the right to audit compliance with
the Agreément, including conducting inspections of the New Equipment and records, and have the right
to enforce Participant's compliance with the terms of the Agreement at any time during the term of this
Agreement plus three years following the end date listed in paragraph 2,15 (Term). This paragraph wil
survive the termination of this Agreement.

2.0. Special Terms and Conditions
The parties agree o the terms and conditions listed below.
2. Definitions: As.usedin this Agreement. the following terms have the fcllowing meanings:

211 *1987-2006 School Bus” means a diesel, heavy-duty engine school bus with an engine model
vear betwaen 1987 and 20086.

21.2 “Certified” means a motor vehicle or engine that is certified by CARB or EPA to an emission
standard or standards. :

2.1.3 “Data Logging” means the process of verifying that the exhaust gas temperatures generated
during normal vehicle operation meet the regeneration requiraments of the device. -

214 ‘“De-ashing System” means a maintenance cleaning device used to remove the ashes of the
retrofit filters.

2.1.5 *“Dealership” means a business that has entered info an agreement with SMAQMD to.assist in
the implementation of the LESBP and that specializes in the sale of new and used schoo! buses
or in the instaliation of specific retrofitting equipment.

216 “Diesel Particulate Filter (DPF) or Particulate Matter Control Device” means the instaliation
of one or more devices designed to reduce PM emissions from a heavy-duty diesel engine.

Lower-Emission School Bus Program — Exhaust Retrofit Parﬁclpant)\greement v.13 ) 42772011
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21.7

218

2.1.10

2.1.11

21.12

2.1.13

2.1.14

2.1.16

2.1.16

2,117

2.1.18

21.19

2.1.20

“Dismantle or Destroy" means to punch, crush, stamp, hammer, shred, or otherwise render
permanently and itreversibly incapable of functioning as originally intended, any vehicle or
vehicle part: The vehicle or equipment is rendered permanently incapable of passing a
California Highway Patrol inspection or is otherwise deemed permanently illegal to operate on
public roads.

“Experimental Permit” means an Executive Order issued by CARB for the experimental use of
a non-certified or non-verified engine, fuel, or engine retrofit in California.

*Funding Partner” means any agency that awards a grant through the SMAGMD to
Participant.

"In Regular Use" means that the Existing School Bus was routinely used each school day to
transport school children to and from school,

“New Equipment” means the on-road motor vehicles, devices, andior emission control
systems funded under this Agreement and identified in Exhibit B.

“Existing School Bus™ means the 1987-2006 engine model year, diesel, heavy-duty engine
school bus listed in Exhibit B that meets the criteria stated in the 2008 LESBP Guidelines and
subsequent LESBP Guideline Advisories valid at the time of contract execution.

“Project Completion” mesns the project postinspection has confirmed that the new
equipment is operational. Project Completion cannot occur before the date of execution of the
Participant Agreement.

“Project Implementation” means the period following Project Completion, during which pericd
the participant must meet the performance obligation in Exhibit C.

“Program” meéans the CARB Lower-Emission School Bus Program as adopted by CARB on
March 27, 2008 which are incorporated into this Agreement as if fully set forth,

“Program Participant” means a public school district or Joint Powers Authorities (JPA) formed
by several schoal districts in California that owns thelr own buses and is recelving funds to aid
in the purchase of the CARB Verified Level 3+ diesel particulate filier(s).

“Participant Agreement” means the LESBP Agreement between SMAQMD and a Program
Participant, under which SMAQMD agrees to pay the Program Participant a specific amount to
help offset the ‘cost of purchasing CARB Verified Level 3+ diesel particulate filter(s) from
Dealership. ) : )

“Reimbursement Formula® is the following calculation for determining the level of funds to be
returned to the SMAQMD if Particlpant fails to meet the operational requirements of the
Agreement:

A={1/L)*X

A = Amount Owed to the SMAQMD

| = Total Incentive Award

L. = Length of the Agreement in Years
X = Years Remaining in Agreement

“Retroflt” means the instaliation of one or more devices designed to reduce emissions from a
heavy-duty diese! engine.

“Spare Back-up Filter” means an auxiliary filter used in place of the original retrofit filter during
normal diesel particulate filter maintenance. The spare back-up filter will aliow the school bus to
continue operating when the origirial refrofit filter is in the process of being cleaned or de-ashed.

Lower-Emisslon School Bus Program — Exhaust Retrofit Participant Agreement v. 1.3 . 42772011
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2.1.21 “Verified” means a device, {uel, or system that is verified by CARB or EPA {o reduce emissions
from a mobile source by a verified amount.

2.1.22 “Verified Level 3+” means emission reduction technologies that: (i) achieve at least an 85
percent or greater redustion in PM or less than 0.01 g/bhp-hr emission level and, (i} do not
exceed the baseline NO, emissions of the engine it is installed on by more than 20 percent
beginning January 1, 2009.

2.2 Agreement: The Participant agrees to refrofit the existing diesel school buses identified in Exhibit B by
installing and properly maintaining a Level 3+ DPF in each school bus, and to meet the minimum
operational requirements specified in paragraph 2.4.2 and Exhibit C. SMAQMD agrees to give the
Participant up to $546357.40 to help offset the cost of refrofitling, and if riecessary, data logging, DPF
electrical infrastructure purchase and installation and DPF maintenance of the listed school buses, as
spedcified in paragraph 2.3:3.

2.3 Payment:

2.3.1 SMAQMD will pay up o $546357.40 to Participant fo aid in the purchase of the New Equipment
identified in Exhibit B, No payment is required until: (i) the Participant commences operation, as
required under paragraph 2.4.1 (Time), (i) the Participant submits a Payee Data Record form,
as required under paragraph 2.3.5, (ili) the Participant satisfies the requirements in paragraph
2.6 (Inspections) and 2.7 {invoices), and (iv) Exhibit | has been signed by all parties.

2.3.2 -The total amount paid under this Agreement will not exceed $20,000.per school bus.

2.3.3 SMAQMD will pay the Participant:

(i) $488101.05 for twenty-nine (29) refrofit(s) and installation that meets the requirements

: of this Agreement.

(i}  $0 to help offset the cost of data fogging to meet the requirements of this Agreement.
Data logging will be paid once per bus, if applicable.

(idi). $28318.70 o help offset the cost of the electric infrastructure revisions described in

N Exhibit B.

(iv) $209037.65 to help offset the cost of de-ashing system(s) and spare back-up filter(s)
related to the refrofit device described in Exhibit B. _

234 __NA___ By initialing this paragraph, the Participant authorizes SMAQMD to issue a two-party
check in the name of the Parlicipant and .

2.3.5 Payments made under this Agreement may be subject to taxation. Participants are encouraged
to consult with a tax professional regarding the taxability of payments from this program.
Participant is not entitled to payment unti! it submits a completed W-9 form to the County of
Sacramento prior to payment. The County of Sacramento will report the payment to both the
State of California and the United States Treasury and will issue an IRS Form 1008 to the
Participant.

24 Participant Obligations: Participant must:

2.4.1 Time: Purchase and begin operating the New Equipment described in Exhibit B: (i) within 180

days of the execution of this Agreement by all parties, (if) before the deadlines outlined in the
March 27, 2008 LESBP Guidelines, or {iil} before the deadlines associated with the joint funding
source identified in Exhibit F, which ever occurs first. Participant may submit a written request
to extend this time frame if it is unable to comply with the deadline due to circumstances outside
Pariicipant's reasonable control. No extension will be granted, regardless of the circumstances,
if the new deadline would conflict with deadlines under the LESBP or the joint funding source.
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24.2

243
244

245

24.8

24,7
24.8

249

Operation: Meet the operational requirements of Exhibit C for each item of New Equipment
described in Exhibit B, and (i) operate the New Equipment in a manner that is consistent with
the Program efigibility requlrements, the goals and objectives of the Pragram, the terms of this
Agreement, and all local, state, and federal rules, laws, and regulations, (i) insure that at least
75% of the total operation of the New Equipment occurs within California.

Equipment Warranties: Secure New Equipment Warranties and operate the New Equipment
within the manufacturer’s specifications, including all maintenance and fueling requirements.

Engine Calibration: Ensure that the New Equipment is only operated when it is calibrated to
the lowest emission standard certified by CARB or EPA, which ever is lower.

Additional Devices Raéquirements:

2.4.5.1 Electronic Monitoring Unit: [f requested by the SMAQMD, install an EMU and
provide proof of installation within 90 days of the request. }

24.5.2 Usage Meter: Install an operational odometer or other SMAQMD approved usage
measuring device on the Equipment.

2.4.5.3 Particulate Controls: Install a SMAQMD-approved and CARB verifled particulate
matter contral device i not already installed by the manufacturer of the replacement
bus. Installation may be waived if Pariicipant obtains a certification from a SMAQMD-
approved Engine Dealership stating that no such device has been approved or certified
for use with the Replacement Vehicle. '

2454 Notice and Repair: Notify the SMAQMD immediately if the EMU (or other approved
device) or particulate device fails or becomes inoperable, and repair the devices as
soon as practicable. Prepare a writien record of any usage not recorded by the EMU or
other approved device while repairs are pending.

Destruction of Existing Schoo! Bus: Not Applicable.

Decals: If requested by the SMAQMD, display two dedals approved by the 'SMAQMD on the
New Equipment. The SMAQMD must approve the location of the decals.

Program Guidelines: Comply with all other requirements detailed in this Agreement and the
Program. ‘

Disclosures: Complete Exhibit G and, if this Agreement requires approval by the Board of
Directors, Exhibit H.

25 Participant’s Warranties: The Participant warrants that:

®

(it)

(il

it has completed a LESBP Application Form and all of the information presented in the Form is
complete and accurate. Participant's Application for the LESBP is incorporated by reference in
this Agreement.

Both the Existing Vehicle, Engine or Equipment and the New Equipment meet all of the criteria
established in the Program Guidelines in effect at the time this Agreement is signed, as well as
the goals and objectives of the Program.

The purchase of the New Equipment described in Exhibit B is not required by any law or
regulaion. If the Participant is a public agency, Participant further warrants that its board
policies do not require the purchase. Paragraph 2.5(jii} Is not applicable to school bus projects
funded by the Lower-Emission School Bus Program. '
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(iv) It will not make any modifications o, or tamper with the New Equipment, engins, emission
control system or any recording devices on the New Equipment, and will not modify engine
performance (including changes in horsepower), emission characteristics, engine emission
components (not including repairs with substantially similar original equipment manufacturer
replacement parts), or the engine's emission control function in any manner.

(v} it has read and agrees to all requirements of the Program application and guidelines, including
the applicable CARB LESBP Guidelines. The Parficipant also agrees to read and meet all
subsequent revisions to and advisories regarding the CARB LESBP Guidelines.

2.6 Inspections and Audits: The New Equipment funded under this Agreement is subject to inspection by
SMAQMD, CARB, the State of California Department of Finance {DOF), or Funding Partner(s), as
applicable, or their designees at any fime. Any inspection will be coenducted at a reasonable time and
with reasonable notice to Participant. Inspections will include the pre-, post-, salvage, and audit
inspections identified in paragraphs 2.6.1 to 2.6.4.

2.6.1 Pre-inspection: SMAQMD will conduct a pre-inspection of the Existing Vehicle, Engl'ne or
: Equipment, if any, to verify that the Existing Vehicle, Engine or Equipment qualifies for funding
and that the information supplied in the Participant’s application is correct.

2.6.2 Post-inspection: SMAQMD will conduct an inspection after the New Equipment is purchased
and (if necessary) installed to verify that the New Equipment meets the Program requirements.

2.6.3 Salvage Inspection: Not Applicable.

26.4 Audit Inspection: SMAQMD, CARB, or Funding Partner(s), as applicable, or their designees
will conduct audit inspections of equipment and records as necessary {o verify the New
Equipment is operating pursuant to program guldelines and meeting contractual requirements at
any time during the term of this Agreement plus three years following the end date listed in
paragraph 2.15 (Term). SMAQMD, CARB, or Funding Partner(s), as applicable, or their
designess may perform a fiscal audit of the project at any time during the term of this
Agreement plus three years following the end date listed in paragraph 2.15 (Term). This
paragraph wilt survive the termination of this Agreement.

27 invoice Requirements: The Participant must submit a final invoice packet to SMAQMD. This
requirement may be met by submission of the documents by a Dealership on Participant’s behalf, The
final invoice packet must include copies of-

2.7.1 Purchase Order Documentation: A copy of the final purchase order.

2.7.2 Final Invoice Documentation: A copy of (i) the New Equipment invoice, and {if) copies of alt
involce documerits associated with the purchase and instaliation of New Equipment described
in Exhibit B, detailing costs associated with parts, labor, and miscellaneous charges, including a
copy of the Program Participant final itemized Invoice, involces for work performed to rheet
LESBP eligibility requirements, and the finarice agreement for any poriion of the New
Equipment purchase price to be privately financed. The documentation must include the
odometer or hour mefer reading (whichever is applicable) on the date the New Equipment is
financed.

SMAQMD will not release any funds until Parlicipant or Dealership on Participans behalf
submits a final invoice that includes the following information:

{i) Name, address and phone number of Participant

{il) Name, address and phone number of Dealership

{iii) Purchase order date

Lower-Emission School Bus Program — Exhaust Relrofit Participant Agreement v. 1.3 41272011
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2.7.3

2.7.4

275

2.7.6
217

278

279

2710

(iv) Vehicle Identification Number, model year, manufacturer, engine model year,
horsepower rating, serial number, and fuel type of each existing school bus retrofitted
under this Agreement :

{v} Data logging results and cost, if necessary
{vi) Cost of DPF equipment and installation for each existing school bus including tax
{vii) Cost of the DPF electric Infrastructure described in Exhibit B.

" (vii)  Cost of de-ashing system{s) and spare back-up filter(s) related to the retrofit device

described in Exhibit B.
{ix) Date Participant accepted delivery of each refrofitted school bus

{x) Odometer reading on the date each retrofitted school bus is delivered and accepted by
Participant

DMV Registration: If the New Equipment is an on-road vehicle, a copy of the DMV registration
for the New Equipment, listing Participant as the registered owner and SMAQMD as lianholder
on the New Equipment, if applicable. Not applicable to schoot bus exhaust retrofit projects.

Engine Warranty: A copy of an engine warranly that verifies the New Equipment meets the
Program requirements.

Usage Meter Installation: Copy of an invoice documenting that an odometer, hour meter or
other SMAQMD-approved tracking device has been purchased and installed on the New
Equipment, and a written confirmation by Dealership that the meter is operational.

Particulate Control Device: A copy of an invoice verifying that a SMAQMD approved, CARB-
verified diesel emission control system has been installed on the New Equipment, or a
certification by the Dealarship that no such device has been approved or certified for use with
the New Equipment. If a device is installed, include a written confirmation by the Dealership that
the device is operational.

Proof of Insurance: A copy of proof of insurance demonstrating compliance with paragraph
3.6 and Exhibit D. . - .

Proof of Cost Share Payment: Documents showing proof of the Participant cost share
payment for the New Equipment, if applicable. :

CHP Inspection: A copy of the CHP safety certification authorizing the use of each refrofitted

‘schoot bus, compliant with Title 13, California Code of Regulations {CCR) section 1272(c).
(i) Completed GHP form 343-Safeiy Compliance Report/Terminal Record Update, or

{ii} Copy of a completed CHP form 343A-Vehicles/Equipment Inspection Report Motor
Carrier Safety Operations. '

Permit to Operate: For de-ashing system only — Proof of required and approved local air
district operating permit, if necessary.

2.8 Title and Finance Requirements: Not Applicable.

29 Termination:

2.9.1 General:

2.9.1.1 The SMAQGMD may Immediately suspend or terminate this Agreement, in whole or in
part, if it determines that there is an illegal or improper use -of funds.

2.9.1.2 This Agreement may be terminated by the SMAQMD under Paragraph 3.15.2 (5-day

Notice Termination) after 30 days’ written notice to the Participant to meet the
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2.10

2.1

obligations established in this Agreement or outlinad in the Lower-Emission Schoot Bus
Program Guidelines or the Health and Safety Code. If the Agreement is terminated, the
Participant will be subject to Paragraph 2.10.3 {Early-Termination Reimbursements).
The APCO may, at his or her discretion, waive the refund or allow the Parilcipant further
opportunity to cure its failure to meet the Agreement obligations. Additionally, the
SMAQMD and/or CARB may seek all available remedies for breaches of any
Agreement provisions, Program requirements, of Heailth and Safely Code.

202 Limitation: Notwithstanding the provisions of this Paragraph, the Participant is subject to the
reimbursement requirements of paragraph 2.10 {(Reimbursements), which are in addition to, and
do not offset or displace, any other recovery rights that the SMAQMD may have in the event the
contract is breachad.

29.3 Funding: The parties acknowledge that this Agreement will be funded by incentive fund
revenues from other agencies; however, the SMAQMD may terminate this Agreement if: (i) it
does not receive all or a portion of the revenues, or (i) funds are not specifically appropriated for
this Agreement in the SMAQMD'’s final budget prior to the expiration of the Agreement and any
Agreement extensions. If the SMAQMD terminates this Agresment under this paragraph, it will
serve notice of the action on the Participant within 10 working days.

Reimbursements: Notwithstanding the provisions in paragraph 2.9 (T: ermination), the Participant is
subject to the reimbursement requirements of this Paragraph, which are in addition to, and do not offset
or dispiace, -any other recovery rights that the SMAQMD may have in the event the confract is
terminated or breached. If the Participant fails to fulfill the minimum operational requirements by the
termination date in paragraph 2.15 (Term), it must refund a pro rata portion of the $546357.40 to the
SMAQMD.

210.1 Relmbursement Determination: The SMAQMD will determine whether a reimbursement is
required after reviewing the annual reports required under paragraph 2.11 (Recordkeeping and
Reporting Requirements). If the Participant has failed to submit a report for any vear, the
SMAQMD may assume that none of the operational requirements were met for that year,

210.2 Reimbursement Amount: The reimbursement amount is the difference between the required
level of operation and the actual level of operation during a given contract year, according to the
Reimbursement Formula. The termination date of the confract wili be automatically extended
until payment is complete. '

2.10.3 Early-Termination Reimbursements: If the contract is terminated prior to the termination date
in paragraph 2.15 (Term), the SMAQMD may:

{i) Demand full repayment of the paragraph 2.3 {Payment) funds, or
(il) Apply the Reimbursement Formula and demand repayment of the prorated amount.

2.10.4 Inoperable Equipment Reimbursements: [f the Equipment is stolen or renderad inoperable
prior to the end of the Agreement term (as determined by Participant’s insurance company),
Participant may either: (i) replace the inoperable Equipment with new equipment certified to
equal or lower emission levels than the inoperable Equipment and complete performance of this
Agreement or (i) terminate the Agreement and return a prorated portion of the $546357.40,
based on the Reimbursement Formula.

240.5 Full or Partial Waiver: The Air Pollution Controf Officer (APCO) of the SMAQMD may, at his
or her sole discretion, relieve the obligation to reimburse funds after considering the
circumstances leading to the failure to fulfill the minimum performance requirements.

Recordkeeping and Reporting Reqixirements:

2.11.1 Record Requirements: Participant must maintain adequate records to document compliance
with this Agreement. The records must include the documents specified below, the documents

Lower-Emission Schoo! Bus Program — Exhaust Retrofit Participant Agresment v. 1.3 A272011
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listed in Appendix E of the 2008 LESBP Guidelines and any applicable documents listed in
subsequent LESBP Guideline Advisories at the time of contract execution. Participant must
maintain the records for the term of the contract and the three years following the end date listed
in paragraph 2.15 (Term). The SMAQMD may inspect or request copies of these records at any
time during the term of this Agreement and the three years following the end date listed in
paragraph 2.15 (Term). This paragraph will survive the termination of this Agreement.

(i On-road Vehicles: Required records include copies of all driver log book entries, miles
travelled, vehicle downtime, and fype and cost of maintenance performed, '

2.11.2 Report Requirements: The Participant must submit a report stating the miles travelled or
hours operated in the preceding year, the fuel consumed, the type and cost of maintenance or
repair work performed over the course of the year, and the amount of time the Equipment was
inoperable due to the maintenance and repair activities.

2.11.3 Repert Submission Deadlines: Participant must submit use reports at least once annually or
as requested by SMAQMD, CARB, or Funding Pariner(s), as applicable, or their
representatives. Annual reporis are due not later than January 31 of each year. Additional
reports are due on the date specified in the request, or within 30 days if no date is specified.
SMAQMD, CARB, or Funding Partner(s), as applicable, or their representatives may also
request additional performance or other documentation at their discretion and Participant must
provide the requested information on the date specified in the request, or within 30 days if no
date is specified. ~

211.4 Failure to Comply: If Pariicipant fails to comply with the reporting requirements, the SMAQMD
may require repayment in accordance with. paragraph 2.10 (Reimbursements), or, at its sole
election, institute on-site monitoring and inspection measures.

212 Sale of New Equipment: By initialing this paragraph, the Participant acknowledges and
arees that it may not sell or encumber the:New Equipment without the prior written consent of the

MAQMD. The SMAQMD will not approve the sale, transfer, licensing, or subcontracting, unless:

(i) The Participant notifies the prospective buyer of the Equipment, In writing, of the tefms of this
Agreement and any unperformed requirements. :

(i) The buyer executes a LESBP Agreement with the SMAQMD.

213  Grant of Security Interest: Participant grants to SMAQMD a security interest in the New Equipment to
secure its performance under this Agreement. Participant authorizes SMAQMD to prepare and file
applications, financing statements, continuation statements, statemenis of assignment, termination
statements, lawsuits, and the like, as necessary fo perfect, protect, preserve, foreclose, or release
SMAQMD’s interest in the New Equipment.

244  Incentive Funding Limits: Participant (Participant must initial one):

HAS received incentive funding for the Old Equipment described in Exhibit B under a
previous incentive agreement, and the information associated with this funding, including but
not limited to the funding source, amount, and contract term associated with the previous
incentive grant is attached as Exhibit E. Participant understands that funds received under any
other incentive agreement may not be used to fund the New Equipment

HAS NOT received incentive funding from a prevlous incentive agreement.

215 Term: This Agreement will begin upon execution by all parties and terminate on 12/31/2017. The
Preject Completion period is 180 days beginning with the execution of the Agreement by ali parties and
‘ending with the Initial operation of the New Equipment as verified by the post-inspeciion. See
paragraph 2.4.1 (Time) regerding extensions of this period. The Project implementation period is the
period immediately following the Project Completion period. Notwithstanding the expiration or early

‘Lower-Emission School Bus Program — Exhaust Retrofit Participant Agreement v. 1.3 42712011
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34
3.2

3.3

3.4

3.5

3.6

3.7

3.8

termination of this Agreement, SMAQMD's security interest in the New Equipment will continue in full
force and effect until Participant fully satisfies its obligations under this Agreement.

3.0 General Terms and Conditions

Term: Not Applicable, see paragraph 2.15 (Term).
Inspections: Not Applicable, see paragraph 2.6 (Inspections).

Prohibition on Emission Reduction Credits: The receipt of funds under this Agreement prohibits
application for any form of emission reduction credit — for,_any pollutant — for the New Equipment
described in Exhibit C. This prohibition includes, but is not limited to: (i} al attainment, nonattainment,
criteria and noncriteria pollutants, and (i)} application for Emission Reduction Credits (ERC), Moblle
Emission Reduction Cradits (MERC) or Certificates of Advanced Placement (CAF). This prohibition
extends to credits from alt Air Quality Management or Air Pollution Control Districts.

Prohibiticn on Vocation Change: Not Applicable.

Voluntary Act: The Participant’s purchase of the New Equipment is a completely voluntary act and the
SMAQMD has not made representations or guarantees to the Participant regarding the New Equipment.

Insurance: The Participant must maintain the insurance coverage described in Exhibit D for the entire
terin of this Agreement and any extensions to the Agreement. The Participant must name the SMAQMD
as an additional Insured and loss payee. The Particlpant must obtain and transmit to the SMAQMD a
yearly Certificate of Insurance from the Insurance Company(ies) listing the SMAQMD as additional
insureds and loss payees, and obligating the Company(jes) to provide at least 30 days notice to the
Participant and the SMAQMD In the event of a change in, cancellation of, non-renewal of, reduction in
coverage under, or termination of any policy listed on the certificate for any reason whatsoever, If the
Participant fails to obtain the required certificate of insurance, or if the required Insurance lapses, this
Agreement may be terminated by the SMAQMD immediately.

‘Notice of Significant Events: Participant will provide to the SMAGMD prompt written notice of any of

the following events:

() Any pending litigation or govemmental action that may have a material adverse effect on
Participant’s abllity to operate its business in the ordinary course, or Participant's ability to
perform this Agreement.

(i) Any charge in its name, adoption of a fictitious business name, change in the location of its
principat place of business, change in its business structure (such as from a sole proprietorship
to a corporation), any proposed sale or transfer of substantially all its operating assels, or any
proposed sale or transfer of 20.0% of its equity ownership or control,

(iin) The filing of any petition in bankruptcy by or against Participant.

(iv) The occurrence of any catastrophic loss to Participant, Participant’s principal place of business,
or Participant's operating assets.

() Damage to the New Equipment greater than 10% of its value at the time of damage.
{vi) Repossession of the New Equipment.

Ability to Perform: If either of the evenis listed in this paragraph ocour, the Participant must notify the
SMAQMD within 30 days of the date Participant knows, or should have known, that the event has
occurred or is likely to occur:

Lower-Emission School Bus Program — Exhaust Retrofit Parficipant Agreement v. 1.3 412712011
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3.9

3.10

3.1

3.12

3.13

3.14
3.15

-3.16

(i) The Participant suffers catastrophic less.

(ii) Any other event has occurred or is likely to occur that could impair the Participant’s ability to
perform the conditions of this Agreement.

Amendment: No amendment, alteration or variation of the terms of this Agreement is valid unless
made in wrlting and signed by all parties.

Assignments: No performance rendered or payment due under this Agreement may be delegated or
assigned without the written consent of Participant, SMAQMD, CARB, and Funding Partner(s), as
applicable. if Participant assigns any of its rights or obligations under this contract, all of the terms and
conditions of this contract will apply to the Participant's assignee.

Non-Discrimination: Not Applicable.

Subcontracts: If the Participant submitted the name of a subcontractor In the proposal or application
for this Agreement, the SMAQMD's approval of the Agreement is also an approvat of the use of the
named subcontractor. In the event that any part of this Agreement is subcontracted, Participant
agrees 1o document the following affirmative steps for utilizing Minority Business Enterprises (MBE) or
Women Owned Business Enterprises (WBE) as required by the Environmental Profection Agency:

{ Include MBEs and WBESs on solicitation lists.
{ii) Assure MBEs and WBESs are solicited once they are identified.

(iin) Divide total requirements into smaller tasks to permit maximum MBEMWBE participation, where
feasible. ‘

(ivy Establish delivery schedules which will encourage MBE and WBE participation, where feasible.

(v} Encourage use of the services of the U.S. Department of Commerce's Minority Business
Development Agency {MBDA) and the U.S, Small Business Administration to identify MBEs and
WBEs.

Successors: This Agreement will bind the successors of the SMAQMD and Participant in the same
manner. as if they were expressly named.

Recordkeaping: Not Applicable. See paragraph 2.11 (Recordkeeping and Reporting Requirements).

Termination Notice Requirements:

3.15.1 30-day Notice Termination: .Either the SMAQMD or Participant may terminate this Agreement
for any reason by giving the other party 30-days written notice.

3.15.2 5-day Nofice Termination: The SMAQMD, through its APCO, may terminate this Agreement
with 5 days written notice if Parlicipant fails to perform any of the terms and conditions of this
Agreement in the time and manner specified.

3.15.3 Immediate Termination: The SMAQMD, through its APCO, may terminate this Agresment
immediately if informed that monays to fund the contract are not availlable. if the SMAGMD
terminates this Agreement under this paragraph, it will serve netice of the action on the
Participant within 10 working days.

Walver of Claims: Participant waives any claims against the SMAQMD, CARB, Funding Partner(s), its
officers, agents, employees, delegates or volunteers from_damage or loss caused by:

{i Any suit or procaeding directly or indirectly attacking the validity of this Agreement, or any part of
this Agreement.

Lower-Emission School Bus Program - Exhaust Refrofit Participant Agreement v. 1.3 442772011
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317

3.18

3.18

3:.20

3.21

3.22

3.23

3.24

3.25

i} Any judgment or award declaring this Agresment either vold or voidable, or delaying the
performance of any part of this Agreement. :

Waiver of Agreement Provisions: Waiver by either party of any defaulf, breach or condition precedent
will not be construed as waiver of any other default, breach or condition precedent or any other right
under this Agreement.

Time: Time is of the essence with respect fo the timely performance of each provision of this
Agreemeant.

Severability: If any provision of this Agreement is held invalid or unenforceable, its invalidity or
unenforceability will not affect any other provisions of this Agreement, and this Agreement will be
construed and enforced as If such provision had not been included.

Venue and Choice of Law: This Agreement is executed in Sacramento County, California and wil be
governed by the laws of the State of California. Any action arising out of this Agreement must be filed in
a state court or federal court located in Sacramento, California.

Compliance with Laws and Regulations: Parlicipant must observe and comply with all applicable
laws and regulations. In addition to all other applicable laws, this Agreement is subject to the provisions
and limitations of Health & Safety Code. Notwithstanding the terms of this Agreement, the Parties are
not permitted to.undertake any actions that contravene the Health & Safety Code or any other law or

regulation. »

Payments that Contravene the Law: The SMAQMD and CARB have no liability for payments that are
found fo contravene the law. Participant will reimburse the SMAQMD for any payments made by the
SMAGMD to Participant and later determined to contravene federal, state or iocal Jaws and regulations.

Status of Participant: This Agreement is only for the payment of incentive funds to offset the cost of
the items identified in Exhibit C. Accordingly, Participant, its employees, consultants and subconiractors
do not have any of the entitlements of a CARB, SMAQMD, or Funding Partner employee. Participant is
an independent contractor. : : '

'3.23.1 Direction of Third Parties: If the Participant employs any third persons; these persons will he

under the exclusive control of Participant. All terms of employment, including but not limited to
hours, wages, warking conditions, discipline, hiring, and discharging will be determined by
Participant. ‘

3.23.2 Right to Bind: Nelther the Participant nor its employees, subcontractors or consultants have

the right to act on behalf of CARB or the SMAQMD In any capacity, or to bind CARB or the
SMAQMD to any obligation. '

3.23.3 Taxes: Neither CARB nor the SMAQMD will make any deductions or withholdings from the
compensation paid to Participant. Parlicipant must issue all forms required by federal and state
laws for income and employment tax purposes for all of Participant’s assigned personnel.

Conflict of Interest: No officer or employee of CARB or the SMAQMD has any pecuniary interest,
direct or indirect, in this Agreement or the proceeds of the Agreement. No officer or employee of
Participant may serve on CARB or the SMAQMD's governing body or hoid any CARB or SMAQMD
position which by rule, practice, or action nominates, recommends, supervises or authorizes the
development or execution of this Agreement, or any payment to Participant.

Indemnity: The Participant must indemnify and defend the SMAQMD, CARB, Funding Partner{s), their

‘officers, agents, employees, delegates and volunieers, from any and all losses, costs, damages, fines or

expenses (including attorneys fees, court costs and expert fees) or liability of any kind or character to
any person or property that:

Lower-Emission Scheol Bus Program — Exhaust Retrofit Parlicipant Agreement v, 1.3 442712011
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{H Arises from, or are alleged to arise from, any breach of the responsibilities required of
Participant by this Agreement, or

{ii) Are related in any way to the Equipment described in Exhibit C, including any and all fiabifity for
general, special, consequential, or other damages arlsing frot the use of the Equipment by
Participant, fof which financial assistance or other incentives are received from the SMAQMD
by Participant.

3.26 Force Majeure: If performance by CARB, the SMAQMD, or the Participant of any of its obligations or
undertakings under this Agreement is interrupted or defayed by any occurrence not oceasioned by the
conduct of either party to this Agreement, whether that ocgurrence is an act of God or public enemy, or
whether that occurrence is caused by war, riot, storm, earthquake, or other natural forces, or by the acts
of anyone not a party to this Agreement, then CARB, the SMAQMD or the Participant may be either
excused from any further performance or excused from any further performance for whatever period of
time after the occurrence is reasonably necessary to remedy the effects of that occurrence at the
election of CARB and the SMAQMD.

3,27 .Two Originals: This Agreement and any modification to this Agreement will be executed in two
originals, one to be kept by the SMAQMD and one to be kept by the Participant. Either of the originals
is enforceable without the presentation of the other original.

3.28  Entire Agreement: This Agreement constitutes the entire Agreement between the SMAQMD and
" Participant. All parties revoke all prior or contemporaneous oral or wiitten Agreements batween them
that are inconsistent with this Agreement. In the event of a dispute befween the parties regarding the
Agreesment, this Agreement will be deemed to have been drafted by the parties in equal parts so that no
presumptions or inferences concerning its terms or interpretation may be construed against any party to

this Agreement. This Agreement consists of the following paris: :

(i) This Agreement _

ii) Exhibit A — Map of Federal Sacramento Ozone Nonaitainment Area
(i) Exhibit B - Vehicle/Equipment information Form '

{iv) Exhibit C — Performance Requirements

{v) Exhibit D — Insurance Requirements.
) Exhibit E-— Previous Incentive Funding information (if applicable)

{vil) Exhibit F - Joint Funding Information (if applicable}

{viii)  Exhibit G ~ Debarment Certification

{ix) Exhibit H — Levine Act Disclosure Staterment

(x) Exhibit ] — Verified Vehicle/Equipment Information & {if applicable) New Termination Date for

Agreement :
3.29 Communications: Correspondence between the SMAQMD and Participant should be addressed to the
following: :

" To SMAQMD T ~ To Participant
Heather Taylor ' B Chuck Emnst

Sacramento Metropolitan AQMD Sacramento City Unified School District

777 12th Street, Third Floor 5735 47th Avenue
Sacramento, CA 95814-1908 Sacramento, CA 95824-4704
Phone: {916) 874-4889 Phone: (916) 277-6701
Fax (916) 874-4899 ‘ _ Fax: (916) 277-6630

The address andfor contacts may be changed by written notice to the other party. Such written nofice
may be given by mail, using the U.8. Postal Service, or personal service.

3.30 Authority to Bind and Acknowledgement of Terms: The undersigned representative of Participant
has read and agrees to comply with all terms and conditions in this Agreement and also affirmatively

Lower-Emission Schoel Bus Program — Exhaust Retrofit Participant Agreement v. 1.3 42772011
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states that he or she has legal authority to bind Participant to the terms and conditions of this
Agreement; including the following Disclosure Agreement:

Disclosure Agreément

The undersigned representative of Participant affirmatively states that neither they nor
any other representative of Participant will submit another application or sign another
contract for the same Equipment described in Exhibit B with any other source of funds,
including but not limited to other air districts or multidistrict funding under the LESEP,

Any owner or owner’s designee who is found to have submitted mulfiple applications or

signed multiple contracts for the same Equipment will, at a minimum, be disqualified

from funding for that Equipment from all sources, may be required to reimburse the
pubtic agencies for any monles recsived, and may also be banned from submitting

future applications to any and all LESBP solicitations. In addition, if noncompliance or

nonperformance under this agreement also constitutes a violation of the Health and

Safety Code, including but not imited to the LESBP and it's implementing Guidelines,

CARB and the SMAQMD may levee fines and refer the violatlons for criminal

enforcement. ‘ ’

Not withstanding the foregoing, by slgning here . , SMAQMD
authorizes the use of inter-district funds as specified In Exhibit F.

The undersigned representative of Participant has read and agrees fo comply with all terms and conditions in
this Agreement and.also affirmatively states that he or she has legal authority to bind Participant to the terms
and conditions of this Agreement.

Appraved by & to City Unified School District

Date: ﬁf\m,{ __ (gr,&()l, |

Approved by the Sacramento Metropolitan Air Quality Managemént District

e QQ/(/"/ ‘ Date: ({H\"lf L'D(L
Larry Greene : - /)
Air Poliution Control Officer

Reviewed By:

O\l CHn

Kathrine Pittard
SMAQMD Counsel

Lower-Emission School Bus Program - Exhaust Retrofit Particlpant Agreement v. 1.3 4/2712011
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